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ANNOUNCEMENT 


The completed volumes of The TRADE-MARK 
REPORTER may be had in a BUCKRAM 
BINDING, as well as in CLOTH. 


Most of our subscribers have completed their 
sets of bound volumes. Have you? If not, con- 


sult the price list below. 


lf your monthly issues are in good condition, we 
will exchange them for a bound volume. The 
charge is nominal and merely covers the cost of 
binding. 


BOUND VOLUMES 


Exchange for 


New monthly issues 


Brown Cloth, Vols. 1-5, $3.50 1.75 
Later Vols. 4.00 2.00 
Brown Buckram, Vols. 1-5, 4.00 2.00 
Later Vols. 4.50 2.50 
Half Morocco, Vols. 1-5, 5.00 2.50 
Later Vols. 6.00 3.50 


Books will be shipped by cheapest method. 
Transportation is added to the above prices. 
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Tue Coca-Cota Company v. Lewis G. STEVENSON, ET AL. 
United States District Court 


Southern District of Illinois, Southern Division 


1. Trape-Marxs ann Lasers—“Coca-Cota” anno “Trico”’—Decerptive Sim1- 

LARITY—INJUNCTION. 

The sale by defendants of beverages and beverage syrups, desig- 
nated variously as “John D. Fletcher's Coca and Cola Carbonating 
Syrup,” “John D. Fletcher’s Carbonated Syrup. A Genuine Coca 
and Cola Flavor,” “Trico Genuine Coca and Cola Flavor,” ete., in 
bottles labeled with other features closely resembling those well known 
as designating plaintiff's “Coca-Cola” product, is unfair competition 
and will be enjoined. 

2. Trape-Marxs anv Lasers—INFRINGEMENT—FRAUDULENT State ReEois- 

TRATION Ricuts oF Prior User—Cance ation. 

The defendant in the case at issue, could by a registration made 
under a state statute, obtain no property right in trade-marks, inas- 
much as such registrations were obtained by fraud and in violation of 
plaintiff's prior claim to the marks; and equity will require the can- 
cellation of the registrations thus obtained. 

3. Trape-Marxs anp Lapers—INFRINGEMENT AND Unrark Competition— 

DerensE—INJUNCTION. 

In the case at issue, the fact that the plaintiff does not bottle the 
beverages made from its syrup, but licenses others to do so under its 
supervision, does not weaken its claim as owner of the marks used 
therewith, nor justify the acts complained of. 


In equity. Suit for an injunction and for the cancellation of 
registrations made under the Illinois Statute. Decree for plaintiff. 


Harold Hirsch of Atlanta, Ga., Frank F. Reed and Edward S. 
Rogers, both of Chicago, IIl., for plaintiff. 
Edwin C. Henning, of Chicago, Ill., for defendants. 


Finding of Facts. 


1. The court finds it has jurisdiction of the subject-matter hereof 
and of the parties hereto. 

2. That the original plaintiff is a corporation duly organized and 
existing under and by virtue of the laws of the State of Georgia, now 
substituted by the Coca-Cola Company of Delaware; that Lewis G. Steven- 
son, defendant herein named, was a citizen of the State of Illinois, a 
resident and inhabitant of the City of Springfield, County of Sangamon, in 
said State, and of the Southern Division of the Southern District thereof; 
that he was duly commissioned as Secretary of State of Illinois and was 
acting as such at the time of the commencement of this suit; that later, in 
January, 1917, he was succeeded by his successor in office, Louis L. Em- 
merson, who was duly commissioned Secretary of State of Illinois and is 
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now acting as such officer; that the defendant John D. Fletcher was at 
the date of the commencement of this suit a citizen of Texas, residing in 
the City of Dallas in said State; that the defendant, National Carbonating 
Syrup Company is a corporation organized under the laws of the State of 
Delaware and doing business at the city of Evansville, Indiana, which said 
corporation voluntarily entered its appearance and filed an answer herein; 
that defendant John D. Fletcher was the president of the National Car- 
bonating Syrup Company. 

3. That this is a suit of a civil nature between citizens of different 
states wherein the sum or value in controversy is in excess of $3,000 and 
that it is a suit arising under the Constitution and laws of the United 
States. 

4. That the plaintiff and its predecessors have been the owners of the 
trade-mark “Coca-Cola” upon a syrup for an aerated beverage and upon 
a beverage itself bottled under the plaintiff's supervision, and when the 
buying public asks for “Coca-Cola” it means and expects to get at soda 
fountains a beverage made of complainant’s syrup, and when a buyer asks 
for bottled “Coca-Cola” he wants and expects to get the bottled beverage 
made from complainant’s syrup under the supervision of the plaintiff. 

5. That the said trade-mark has been the subject-matter of two 
registrations in the Patent Office under the United States statutes, and 
has been in use in interstate commerce since 1886 and in intrastate com- 
merce in Illinois for many years prior to the infringement by defendants 
Fletcher and National Carbonating Syrup Company; that the plaintiff and 
its predecessors had expended in advertising said trade-mark and goods 
during the year 1916 $1,943,178.40, and increased the production of the 
syrup from 25 gallons in 1886 to 9,715,892 gallons in 1916; that “Coca- 
Cola” has become favorably and familiarly known everywhere; that the 
rights of the plaintiff to the trade-mark “Coca-Cola” have been affirmed 
by adjudications repeatedly by the courts of the United States. 

6. That on March 16, 1916, plaintiff made application for the regis- 
tration of its trade-mark, “Coca-Cola,” under the provisions of the Revised 
Statutes of Illinois (Ch. 140) by filing the same for record in the office 
of the Secretary of State of Illinois, fully complying with the provisions 
of the said statute with reference to applications for registration and that 
the application of the plaintiff was rejected by the Secretary of State 
because of certain registrations by defendant John D. Fletcher, as follows: 

“John D. Fletcher’s Coca and Cola Carbonating Syrup, Chicago, 
Illinois,’ the same being enclosed in a red circular band and registered 
July 24, 1914; also the words, 

“John D. Fletcher's Carbonated Syrup, A Genuine Coca and Cola 
Flavor,” the same being enclosed in a broad corrugated wheel or circular 
band of blue and registered October 6, 1914; also, 

“Tri-Pure. A Genuine Coca and Cola flavor. 7 Fl. Oz. Purest Drink 
in the World,” enclosed in a broad corrugated wheel or circular band 
and registered March 10, 1916; also, 

“Trico. Genuine Coca and Cola flavor. 6% Fl. Oz. Purest Drink 
in the World,” enclosed in a red corrugated wheel or circular band and 
registered September 25, 1916; all of said registrations being in the office 
of the Secretary of State of Illinois. And that the said Secretary of State 
and his successor in office have refused and now refuse to accept the ap- 
plication of the plaintiff for the registration of its trade-mark “Coca-Cola” 
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by reason of the registrations of defendant John D. Fletcher. And the 
court finds that the said registrations of the said Fletcher are clouds upon 
the title and the exclusive right of the plaintiff to the enjoyment of its 
trade-mark in the State of Illinois. 

7. That the said defendant John D. Fletcher was formerly a resi- 
dent of Nashville, Tennessee; that he organized, on or about February 15, 
1911, a corporation under the laws of Tennessee, under the name of “Nash- 
ville Syrup Company,” and was the president, general manager and one 
of the principal stockholders of the said company; that prior to the 
registrations in Illinois, a bill of complaint was filed in the Circuit Court 
of the United States for the Middle District of Tennessee by the plain- 
tiff herein against the Nashville Syrup Company, praying that an infringe- 
ment of plaintiff's trade-mark “Coca-Cola” be enjoined. That said cause 
came on for trial upon the pleadings and briefs, and thereon, on the 29th 
day of July, 1912, a final decree was entered, perpetually enjoining the 
said Nashville Syrup Company, its agents, servants and employees from 
further infringing plaintiff's said trade-mark; that an appeal was taken 
from the said decree to the United States Circuit Court of Appeals for the 
6th Circuit and, thereafter, on the 13th day of June, 1914, the said Circuit 
Court of Appeals, affirmed the decision of the Circuit Court. Coca-Cola Co. 
v. Nashville Syrup Co., 200 Fed. 153 [3 T. M. Rep. 28]; Nashville Syrup 
Co. v. Coca-Cola Co., 215 Fed. 521 [4 T. M. Rep. 323]. 

The court finds that the said defendant Fletcher, at the time of the 
entering the decree by the United States Circuit Court for the Middle 
Division of Tennessee, was one of the persons specified in the injunction 
ordered by the said court on the 29th day of July, 1912. 

8. The court further finds, that at the time of the filing of the several 
applications for registration of his alleged trade-marks with the Secretary 
of State of Illinois, that the said John D. Fletcher knew that the trade- 
mark, “Coca-Cola” belonged to the plaintiff and referred to and meant, 
to the trade, plaintiff’s syrup and the non-alcoholic beverages made there- 
from under plaintiff's supervision; and, that the use of the alleged trade- 
mark by the said Fletcher was unlawful and that his act in attempting to 
comply with the requirements of the statute of the State of Illinois so as 
to procure registration of his trade-marks, embodying plaintiff's trade- 
mark, amounted to a fraud in law and an infringement upon plaintiff's 
rights. 

: 9. The Court further finds that whatever the rights of the defendant, 
National Carbonating Syrup Company in the premises that it holds are 
by, through or under the said defendant Fletcher. 

10. The court further finds that the Secretary of State of Illinois, 
upon the presentation of the applications by the said John D. Fletcher in 
due form was in duty bound to accept the same for registration; that the 
said Fletcher, at the time of said applications, was required to and did 
make a showing under oath that he had the right to the use of the trade- 
marks which he registered and that no other person, firm, association, 
union or corporation had the right to such use either in the identical form 
or in any such near resemblance thereto as may be calculated to deceive, 
the said Fletcher disregarding the unlawful use of plaintiff’s trade-mark 
“Coca-Cola” in combination with other words; that the registrations afore- 
said were procured by reason of this representation, which was untrue and 
fradulent in law and that the registrations so made, at the instance of 
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the said Fletcher, are now and have been since their registration a cloud 
upon the title to plaintiff's property. 

11. The court further finds that the equities in this case are with the 
plaintiff and that it is entitled to the relief prayed in its bill of complaint, 
and a decree may be prepared and presented accordingly. 

Opinion 

The very recent decision of the Supreme Court in Coca-Cola 
Co. v. Koke Co. of America, et al. [10 T. M. Rep. 441], has con- 
clusively disposed of the defense of “unclean hands” interposed by 
the defendants in this case, upon the authority of Koke Co. of 
America v. Coca-Cola Co., 255 Fed. 894 (C. C. A. 9th Cir.), [9 
T. M. Rep. 242]. While the exact question in that case is not 
presented here, yet the same principle is involved. It is claimed 
that none of the chemical elements suggested by the name “Coca- 
Cola” were in fact to be found in plaintiff’s syrup and, therefore, 
it was a fraud upon the public. The language of the Supreme Court 
in disposing of that case is especially apt here: 

“The name (Coca-Cola) now characterizes the beverage to be had at 
almost any soda fountain. It means a single thing coming from a single 
source and well known to the communtiy. It hardly would be too much 
to say that the drink characterizes the name as much as the name the drink. 
In other words, Coca-Cola probably means to most persons the plaintiff’s 
familiar product, to be had everywhere rather than a compound of par- 
ticular substances. Although the fact did not appear in United States 
v. Cola-Cola Co., 241 U. S. 265, we see no reason to doubt that, as we have 
said, it has acquired a secondary meaning in which perhaps the product 


is more emphasized than the producer, but to which the producer is en- 
titled.” 


This very recent decision of the United States Supreme Court 
settled many of the questions involved in this case. The opinion of 
the Circuit Court of Appeals of the 9th Circuit which was reversed, 
was submitted to this Court for its consideration upon the issues 
raised here, by the personal and corporate defendants, upon the 
theory that the identical plaintiff in this case had been adjudicated 
in the Circuit Court of Appeals to be of such unclean hands that 
it should be denied all relief in equity. The opinion disposes of 
the question of ownership of the trade-mark and recognizes that it 
has acquired a secondary meaning in which perhaps the product is 
more emphasized than the producer, but to which the producer is 
entitled. 
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It is well established that equity has jurisdiction to: (1) Can- 
cel fraudulent instruments affecting titles; (2) to quiet title; (3) 
to remove a cloud on title; and (4) to enjoin clouding a title. If, 
at the time of Fletcher’s adoption and use of the trade-marks which 
he registered in Illinois, the plaintiff had title to and was, as far as 
possible, with this kind of property, in possession of the trade-mark 
“Coca-Cola,” then any user or claim by another to that mark or a 
simulation thereof was such a wrong and trespass upon plaintiff's 
trade field, as to bring the question within the purview of equitable 
relief. 1 Storey’s Equity, Sec. 700; Coel v. Glos, 282 Ill. 142; 
Hemstreet v. Burdick, 90 Ill. 444; Glos v. Goodrich, 175 Ill. 20; 
Langlois v. Stewart, 156 Ill. 609; Bradley v. Bell, 142 Ala. 382; 
Grove v. Jennings, 46 Kans. 366; Hamilton v. Batlin, 8 Minn. 403. 

In a case of this character, where it is clear that the legal 
remedy in the premises, mandamus, is utterly inadequate to pro- 
tect plaintiff’s rights, equity has full jurisdiction over the Secretary 
of State to decree the plaintiff the relief to which it is entitled and 
to compel the Secretary of State to carry out the Court’s mandates 
by cancelling any wrongful registrations of the defendants which 
constitute a cloud upon plaintiff’s title and to permit the registra- 
tion of plaintiff’s trade-mark. Green v. L. §& I. R. Co., 244 U.S. 
499; L. §& N. R. Co. v. Bosworth, 230 Fed. 191; Ill. Central R. Co. 
v. Green, 209 Fed. 465, 244 U. S. 555; Harrison v. St. L. & S. F. 
Ry. Co., 171 Fed. 480, 2832 U. S. 318; Phil. Co. v. Stinson, 223 
U. S. 605; Lane v. Watts, 234 U.S. 525. 

In the trade-marks registered by defendant Fletcher and 
attached to his answer, Exhibit “A” contains the words “Joun D. 
FietcuHer’s Coca and Cota Carbonating Syrup, Chicago, Illinois” ; 
“B” contains the words “Joun D. Fietcuer’s Carsponatine Syrup 
A Genuine Coca and Cola Flavor’; “C” contains the words “Tri- 
PURE Purest Drink 1n THE Wortp A Genuine Coca and Cola 
Flavor. 7 Fl. Oz.”; “D” contains the words “Trico Purest Drink 
tv THE Wor.tp Genuine Coca and Cola Flavor. 61% FI. Oz.”. In 
Exhibit “A” the words “Coca” and “Cola” are in type about twice 
the size of the largest type in the label. The letters are outline 
type, printed in two colors, blue and red. In Exhibits “B” and 
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“C” the words “A Genuine Coca and Cola Flavor” form four hori- 
zontal lines, the words “Coca and Cola’ being the longest line in 
the center of the trade-mark, while the center of the Exhibit “D” 
is arranged almost exactly the same as “C,” with the exception of 
the word “‘A,” so that in all four of the registrations the catchy 
display line which would naturally be the first to attract the eye is 
“Cola and Cola’; in Exhibit “A” the word “and” in the display 
line “Coca and Cola” is printed in type probably one-fourth as 
large as the type used in “Coca” and “Cola,” so that the word 
“and” might readily be mistaken for the dash in plaintiff’s trade- 
mark “Coca-Cola.” All of the labels now claimed by defendant 
Fletcher as his trade-marks and which were registered by him, 
display a manifest purpose on the part of the designer to attract 
the eye of and interest the public in the two words “Coca” and 
“Cola.” 

In the light of these facts, it is quite natural that the Secre- 
tary of State should have held, when the plaintiff endeavored to 
register its trade-mark, that it was so similar to those already regis- 
tered as to require him to deny registration. There could be no 
better or more convincing evidence of the infringement than the 
official action of the Secretary of State upon plaintiff’s application. 
The addition of the word “genuine” and the adding of the word 
“flavor” and the substitution of the word “and” for the dash in 
plaintiff's trade-mark, do not relieve defendant Fletcher from his 
culpability as an infringer, but rather by the arrangement of the 
labels, the registration of which he procured, makes the conclusion 
the more irresistible that he clearly intended to appropriate to his 
own use the benefits of plaintiff’s trade-mark in Illinois. Added 
words and their embellishment do not destroy property rights in 
a trade-mark. Coca-Cola Co. v. Nashville Syrup Co., 200 Fed. 1538- 
155 [8 T. M. Rep. 28], 200 Fed. 157-160, affirmed 215 Fed. 327; 
Coca-Cola Co. v. Am. Druggists’ Syndicate, 200 Fed. 107 [2 T. M. 
Rep. 397]; Fuller v. Huff, 104 Fed. 141; DeLong v. DeLong Hook 
§ Eye Co., 84 N. Y. S. 203; Clark Thread Co. v. Armitage, 74 Fed. 
936. 


Virtuous intentions cannot be attributed to defendant Fletcher 
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in his infringement upon the plaintiff's rights. He personally pro- 
cured the registrations; he is the president of the corporation de- 
fendant, National Carbonating Syrup Company, and he was the 
president, general manager and one of the largest stockholders of 
the Nashville Syrup Company, which was enjoined from infringing 
upon the plaintiff's trade-mark by the decree of the United States 
Circuit Court for the Middle District of Tennessee (Coca-Cola Co. 
v. Nashville Syrup Co., 200 Fed. 158, 215 Fed. 327 [3 T. M. Rep. 
28]), and was one of the persons who come within the rule, that 
an officer, director or stockholder of a corporation is bound and 
estopped by judgment against the corporation, when he has full 
knowledge and participates in the defense. Hancock Nat’l Bank 
v. Farnum, 176 U. S. 640; Singer v. Hutchinson, 183 Ill. 606; 
United States v. United States Shoe Machinery Co., 234 Fed. 127. 
So we conclude that in designing the trade-marks, the registration 
of which Fletcher procured, his purpose to use plaintiff's trade- 
mark was not only clear and deliberate, but with full knowledge 
of plaintiff’s rights. The character of defense interposed strength- 
ens this view, for it is contended, practically, that inasmuch as the 
trade-mark “Coca-Cola” was not registered that anybody could 
register it and that the first person to do so would be the legal 
owner thereof and entitled to its use. This of course is a mistaken 
view of the Illinois Statute. Registration does not and cannot 
create or bestow the exclusive right to use a trade-mark, nor does 
the statute so provide. 

There is nothing in the Illinois Statute requiring registration 
preliminary to a suit, or, the making of the certificate anything 
more than evidence of adoption, nor does it provide that registration 
shall confer any exclusive right, nor is any means provided for the 
settling of contested priority claims in the office of the Secretary 
of State between two applicants. Where a similar statute of New 
York was under consideration, the Court of Appeals said: 


“It may be observed, however, that the legislature by this statute has 
not attempted to confer trade-mark rights, but merely to more effectively 
regulate existing common-law trade-marks and to afford an additional 
speedy remedy for the violation thereof, and to prevent fraud and im- 


position on the public, which are matters within the police power of the 
State.” 
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Presto-O-Lite Co. v. Ray, 147 N. Y. S. 188 [4 T. M. Rep. 
202}. 

Only the owner of a trade-mark has the right to register it. 
Defendant Fletcher must now be held to have known that the plain- 
tiff here and its predecessors owned the trade-mark “Coca-Cola” 
by adoption and use since 1886, and this ownership and the rights 
of the plaintiff to it have been adjudicated so frequently in the 
Federal and State Courts that it has become a matter of such 
common knowledge as to make the citation of authorities entirely 
unnecessary. 

In the light of this situation, it is not difficult for the court 
to conclude as to which of the contending parties judicial protec- 
tion should be granted. Carroll & Son v. M’Ilvaine § Baldwin, 
171 Fed. 125. 

Where it was contended that registration created rights, the 
Supreme Court of the United States said: 

“This exclusive right was not created by the act of Congress and does 
not depend upon it for its enforcement. The whole system of trade- 


mark property and the civil remedies for its protection existed long 
anterior to that act, and have remained in full force since its passage.” 


Trade-Mark Cases, 100 U. S. 82. 


Registration cannot confer a title to a trade-mark, if some other 
individual has acquired a prior right by adoption and use; nor 
can it vest a title in the registrant as against another’s common-law 
title. Carroll §& Son v. M’Ilvaine § Baldwin, 171 Fed. 125. 

The general rule adopted by the courts on this subject is that 
the state statutes providing for registration of trade-marks are in 
affirmance of the common law; that the remedies given by such 
statutes are either declaratory or are cumulative and additional to 
those recognized and applied by the common law. T'rade-Mark 
Cases, 100 U. S. 82. The registering of defendant Fletcher’s 
trade-marks with the Secretary of State has no effect in giving 
them the quality of trade-marks if not already such. Oakes v. St. 
Louis Candy Co., 146 Mo. 391. 

Business good-will and trade-marks indicative thereof are 
property rights and considered and treated as such. Hanover 
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Star Milling Co. v. Metcalf, 240 U. S. 403 [6 T. M. Rep. 149]. 
The plaintiff here and its predecessors had used the trade-mark 
“Coca-Cola” in interstate commerce since 1886 and had used it in 
connection with its business in intrastate commerce in Illinois for 
a great many years before the recording of defendant Fletcher's 
trade-marks with the Secretary of State. The good-will of the 
public and the trade-mark indicative thereof in Illinois were plain- 
tiff’s property at the time of the filing of the trade-marks by 
Fletcher and were entitled to the protection which the law gives. 

Section 3 of the Trade-Marks Act of Illinois provides: 

“Every such person, association or union that has heretofore adopted 
or used or shall hereafter adopt or use a * trade-mark * * * as provided 
in Section 1 of this act shall file the same for record in the office of the 
Secretary of State, by leaving two copies * * * with such Secretary, and 
by filing therewith a sworn statement specifying the name or names of the 
person * * * on whose behalf such * trade-mark * * * shall be filed, the 
class of merchandise and particular description of the goods to which it 
has been or is to be appropriated, that the party so filing, or on whose 
behalf such * trade-mark * * * shall be filed, has the right to the use of 
the same, and that no person, firm, association, union or corporation has 
the right, to such use either in the identical form or in any such near 
resemblance thereto as may be calculated to deceive, and that the fac- 
simile copies or counterparts filed therewith are true and correct.” 

Ill. R. S. Ch. 140, Sec. 8, 6 J. & A. Ann. Stat. 6335. 

Defendant Fletcher undoubtedly made the proof required by 
this statute, and in doing so he knew, by reason of the prior ad- 
judication of plaintiff's trade-mark in Coca-Cola Co. v. Nashville 
Syrup Co., 200 Fed. 157 [2 T. M. Rep. 318], as well as by his 
experience and knowledge of plaintiff's business and trade-mark, 
evidenced by the manifest purpose of the design of the trade-marks, 
the registration of which he procured, the showing which he made 
to the Secretary of State in compliance with the statute was false 
and fraudulent. 

There can be no question as to the right of the plaintiff, even 
though a foreign corporation were to enter a forum in the State of 
Illinois for the purpose of protecting its property rights. Peck 
Bros. & Co. v. Peck Bros. Co., 118 Fed. 129; nor that the Secretary 
of State is a proper party to plaintiff’s bill, and that mandamus 
would be an inadequate remedy. People v. Ross, 219 Ill. 46; 
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People v. Van Cleave, 183 Ill. 384; Bender v. Bender, 178 Ill. App. 
203; International Committee of Y. M. C. A. v. Y. W.C. A., 194. 
The Attorney General of Illinois on behalf of the Secretary of State 
presses the point of multifariousness. The bill comes clearly within 
Equity Rule 26. 

The record shows that the Secretary of State was misled into 
recording Fletcher’s trade-marks by reason of the false showing 
made in connection with the application. In other words, the joint 
effect of Fletcher’s misconduct which resulted in the secretary’s 
official action based thereon, constitutes a cloud upon the title of 
plaintiff's property which equity will remove. Rule 26 does not 
drive the plaintiff into a circuity of actions, first, to resort to equity 
to establish its property rights over defendant Fletcher’s claims 
and then to bring a separate action against the Secretary of State 
to cancel the illegal and unlawful registrations which constitute a 
cloud upon plaintiff's title and to procure the registration of plain- 
tiff’s trade-mark. Equity will avoid a multiplicity of suits. 

The claim that “Genuine Coca and Cola Flavor” is truthfully 
descriptive of the flavor of defendant’s product, is disposed of by 
Coca-Cola Co. v. Koke Co. of America [10 T. M. Rep. 441]; Davids 
Co. v. Davids, 283 U. S. 461 [4 T. M. Rep. 175]; Coca-Cola Co. 
v. Nashville Syrup Co., 200 Fed. 157 [2 T. M. Rep. 318]; and this 
would be true even in the absence of the stipulation in this case, 
that “Coca-Cola” has a secondary or distinctive meaning. 

To adopt the contention of the defendants as to territorial 
limitations would be to recognize an unlawful burden upon or inter- 
ference with or obstacle to, interstate commerce, in contravention 
of the long line of authorities upon that subject which hold that 
such a burden is unlawful, regardless of whether it is an attempt by 
reason of a regulatory statute, a license tax or the enforcement of 
a trade-mark registration act. The case upon which defendants 
rely, Hanover Star Milling Co. v. Metcalf, 240 U. S. 108 [8 T. M. 
Rep. 269], is inapplicable to sustain their position as no registra- 
tion of a trade-mark was under discussion in that case by the 
Supreme Court. That decision disposed of the rights of the parties 
as to common-law trade-marks. 
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Defendants make the point that because the plaintiff itself does 
not bottle the beverages made from its syrup but permits others 
to do so under supervisory bottling contracts, takes this case out 
of the rule with reference to adoption and user, for the reason, it is 
charged, that plaintiff's trade-mark is only used upon the syrup. 
The courts have held that the sufficiency of plaintiff's supervisory 
contracts over its bottlers justify the employment of plaintiff's 
trade-mark “Coca-Cola” on the bottled product. Coca-Cola Co. v. 
Deacon Brown Bottling Co., 200 Fed. 105 [8 T. M. Rep. 33]; 
Coca-Cola Co. v. J. H. Butler, 229 Fed. 224 [6 T. M. Rep. 206}. 
In the latter case equity enjoined a bottler from using the syrup 
and beverage made therefrom without supervision, against the plain- 
tiff’s wishes. The court held the same in Coca-Cola Co. v. Bennett, 
238 Fed. 518 [7 T. M. Rep. 159]. 

The personal and corporate defendants earnestly contend that 
their trade-mark is “Trico” and not a “Genuine Coca and Cola 
Flavor,” but simply the word “Trico,” which describes its syrup 
and the beverage made from it. This court can see no objection to 
a full enjoyment of the benefit of any trade-mark by the defendant 
if properly limited, but in equity and good conscience it should not 
be permitted to use a combination of the words or symbol which 
constitute plaintiff's trade-mark in any combination of words which 
will mislead the public into believing that it is getting a beverage 
which contains the “Coca-Cola” flavor. To permit defendants to 
do so would be to permit them to apply to their own use, the benefit 
of the stupendous sums of money which have been appropriated and 
expended for advertising plaintiff's goods throughout the length 
and breadth of the country; to cause confusion and, in a way, to 
permit the public to deceive itself, to the detriment of the plaintiff, 
who, undoubtedly, owns the trade-mark and all rights concerning 
it, as well as the good-will of the business and who is entitled to 
the full enjoyment of it. As the Supreme Court so recently said: 
“It hardly would be too much to say that the drink characterizes 
the name as much as the name the drink.’””’ The name, it must be 
conceded, is owned by the plaintiff. 
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A decree will be entered in line with these views and the facts 
heretofore found. 


L. P. Larson, Jr., Company v. WittiaAmM WRriGLey, Jr., ComMPANY 
United States Circuit Court of Appeals for the Seventh Circuit 
March 31, 1921 


Trape-Marks—INFRINGEMENT—ORDER FOR ACCOUNTING—AUTHORITY OF 

Court to Controt Action or Master—Manpamvs. 

Where the lower court had entered a final injunction restraining 
defendant from certain acts infringing complainant’s trade-mark and 
unfairly competing with the latter, and had ordered an accounting of 
profits accruing therefrom, and the master, contrary to the instructions 
of said court, directed an investigation of complainant’s business as 
part of such proceeding, complainant was entitled to apply for a writ 
of mandamus to compel the proper execution of the decree, and the 
master was directed to proceed with the accounting in conformity 


therewith. 

Appeal from the District Court of the United States for the 
Northern District of Illinois, Eastern Division. For the opinion 
of the court on the original motion, see 9 T. M. Rep. 77. 


Chas. H. Aldrich and Frank F. Reed, both of Chicago, IIL, 
for plaintiff. 


James R. Offield and Chas. K. Offield, both of Chicago, IIl., 
for defendant. 


Baker, Circuit Judge: In Larson Co. v. Wrigley Co., 253 
Fed. 914 [9 T. M. Rep. 77], on appeal from a final decree dis- 
missing Larson Company’s cross bill, we reversed the decree “with 
the direction to enter an injunction and order an accounting.” 
That decision is referred to for the status of the controversy ante- 
ceding the present inquiry. 

True, we did not specifically direct what sort of an injunction 
to enter. Looking to the pleadings, the proofs, and the decision of 
this court, the District Court entered a final injunction, perpetual 
in time and universal in place. No appeal was taken to question 
the correctness of the District Court’s interpretation of our mandate 
in that respect. 


(Correction.—The name of the counsel for plaintiff in the case reported 
at p. 95 of the March issue should have been Arthur E. Wallace.—Ep.) 
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True, we did not specifically direct what sort of an accounting 
to order. Looking to the pleadings, the proofs, the decision of this 
court, and Larson Company’s prayer for profits and its waiver of 
its prayer for damages, the District Court ordered the Master “to 
take an account of all gains and profits of Wrigley Company to it 
accruing or arising from the manufacture and sale of its Doublemint 
gum in the dress hereinbefore enjoined, from its first sale on July 
28, 1914, to the date of the entry of this decree and such further 
time, not exceeding ninety days, as may be necessary to comply 
with this decree, and until compliance therewith.’’ No petition or 
motion has ever been presented to this court to question the cor- 
rectness of the District Court’s interpretation of our mandate in 
that respect. 

While Larson Company before the Master was endeavoring to 
make Wrigley Company account for “all gains and profits accruing 
from the manufacture, and sale of its Doublemint gum,’ Wrigley 
Company, relying on the territorial limitation doctrine of the “Tea 
Rose” case (208 Fed. 513, 240 U. S. 403), interposed as a defense 
against accounting for any of its sales outside of “common territory” 
the claim that Larson Company was a small manufacturer, had been 
making and selling its Wintermint gum for only seven months 
before Wrigley Company embarked upon its Doublemint adventure, 
had only a very limited trade, and had neither the ability nor the 
present intention to extend its trade; and Wrigley Company insisted 
upon examination of the officers and books of Larson Company in 
order to prove those matters. A controversy developed between 
opposing counsel, from which it became apparent that such an in- 
vestigation might be indefinitely prolonged, and Larson Company, 
on advice of its counsel, finally refused to submit to further in- 
vestigation. Thereupon the Master ruled that Wrigley Company’s 
investigation of Larson Company’s trade, finances, etc., should 
proceed; and the present actions in this court were brought to 
question the District Court’s refusal to control the Master in this 
regard. 

If Larson Company were asking for a measurement of the 
damages caused by Wrigley Company’s undermining of its trade, 
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an inquiry into the extent and value of that trade would be neces- 
sary. But Larson Company was actor, was in control of its own 
side of the litigation, and neither Wrigley Company nor the Master 
nor the District Court, in view of the decree as entered, could 
properly compel it to litigate the “undermining of its trade”—a 
matter that it had waived in this court by its briefs and in the 
District Court by its tender of form of decree. Inasmuch as the 
decree specifically directs the Master to take an account of all of 
Wrigley Company’s gains and profits from the manufacture and 
sale of Doublemint gum, and submits no other matter for his report, 
his duty to refrain from excursions should be sufficiently apparent. 
And since the decree, if truly entered in pursuance of the mandate 
of this court, is in effect the decree of this court, the Master can be 
given no different authority while the decree remains in force. 

Despite the fact that the foregoing paragraph seems to us a 
complete answer to Wrigley Company’s contention, we will examine 
the question whether the territorial limitation issue has been ad- 
judicated. 

We ordered (in effect, though not in direct words) a final 
injunction, perpetual in time and universal in place, because on 
consideration of the pleadings and the evidence, we found that in 
Wrigley Company’s Spearmint suit it had obtained a pendente lite 
injunction against Larson Company’s Peptomint gum by willfully 
deceiving the court and had thereby oppressed its opponent; that 
Larson Company, while its trade was stopped by that wrongful 
injunction, brought out its Wintermint gum; that before Winter- 
mint trade could be well established Wrigley Company put its 
Doublemint on the market for the purpose of forestalling Larson 
Company’s growing trade in Wintermint; that Wrigley Company 
thereupon sued for an injunction against Wintermint on the grounds 
that Doublemint was the elder product and that the two articles 
were one and the same in the eyes of the trade; that Larson Com- 
pany, by answer and counterclaim, agreed with Wrigley Company 
that the two packages were substantially the same, but asserted that 
Wintermint was the elder; that Wintermint was in fact the elder; 
that Wrigley Company, before adopting and bringing out its 
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Doublemint, had knowledge of Larson Company’s Wintermint; and 
that both parties were bound by their sworn pleadings, and Wrig- 
ley Company additionally by the testimony of its officers, to the 
fact that the two articles were one and the same in the eyes of the 
trade. 

Looking to Larson Company’s legal rights flowing from these 
adjudicated issues of fact, we found Larson Company entitled in 
law and equity to a perpetual and universal injunction against 
Wrigley Company’s Doublemint; and in adjudicating that issue of 
law (or mixed conclusion of fact and law), we necessarily ad- 
judicated the following subordinate or foundational issues, averred 
in the pleadings and covered by the finding of facts, though we 
did not deem it necessary to enumerate them; that Larson Com- 
pany was the owner of the common package and had the exclusive 
right to make and sell it; that Wrigley Company knowingly and wil- 
fully, trespassed upon Larson Company’s rights; that Wrigley 
Company was intentionally forestalling Larson Company; that 
Wrigley Company thereby constituted itself the agent of Larson 
Company in making and selling the common package that was the 
property of Larson Company; and that Larson Company was 
therefore entitled to stop the activities of its self-appointed agent. 
And although Wrigley Company in its pleadings did not directly 
tender the territorial limitation issue, that issue was substantially 
included in Wrigley Company’s general denial of Larson Com- 
pany’s allegation that everywhere that Wrigley Company went it 
was putting Larson Company’s product on the market. 

Now, it is true that the order to the Master to take an account 
of all of Wrigley Company’s profits from making and selling 
Doublemint is interlocutory, and therefore no question arising out 
of such an accounting is reviewable in this court until after the 
District Court shall finally have disposed of the Master’s report. 
But that does not authorize the Master to open any question of 
fact or of law that was adjudicated in the decree of perpetual and 
universal injunction. 

Wrigley Company moves to dismiss the appeal. We think that 
the question whether the directed decree of an appellate tribunal 
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is being correctly carried into execution may properly be brought 
to that tribunal’s attention either by petition for a writ of man- 
damus or by appeal from an order of the subordinate tribunal that 
is alleged to be in violation of the directed decree or by motion. 
If this is done only by a petition for a writ of mandamus, the op- 
posing litigant is not directly brought into court; and it would 
seem to be not unreasonable to give the opponent direct notice in 
some way. The appeal will be allowed to stand as serving the 
purpose of motion and notice. 

In our judgment the District Court should have controlled 
the action of the Master and that court is accordingly advised to 
direct the Master to proceed with the accounting in conformity with 
the order as entered. 

In No. 2822 the writ will issue. In No. 2831 the order is 
reversed. 


Tue Coca-Co.ta Company v. Otp Dominion BEVERAGE 
CorRPORATION 


United States Circuit Court of Appeals for the Fourth Circuit 


March 3, 1921 


1. Trapve-Marxs—“Coca-Cora” anno “Taxa-Cora”—INFRINGEMENT AND 

Unram Competirion—Desicnation Succestinc Botn SrmMi.ariry 

AND DIFFERENCE—DEFENSE. 

Defendant’s use of the word “Taka-Cola” on a carbonated bever- 
age, Similar in all respects to plaintiff's product “Coca-Cola,” in com- 
bination with a color scheme resembling that used by the plaintiff, is 
an infringement of the latter’s trade-mark and unfair competition and 
will be enjoined. Defendant’s allegation that the name “Taka-Cola” 
informs purchasers that the product, while much like “Coca-Cola,” is 
made by another concern, is ingenious, but unconvincing. 

2. Trape-Marxs—INFRINGEMENT—RIGHT TO Make UNPATENTED ARTICLE 

Does Nor Carry Ricutr to Use Trape-Mark. 

While anyone may make, if he can, a beverage not protected by 
patent, he may not without the owner’s consent, use the name or trade- 
mark with which the latter designates such product. 


In equity. Appeal from the District Court of the United 
States for the Eastern District of Virginia, at Richmond. Re- 
versed. 
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Edward S. Rogers and Harold Hirsch (C. V. Meredith; 
Candler, Thomson & Hirsch and Frank F. Reed on brief), 
for appellant. 

Robert E. Scott and L. O. Wendenburg (T. Gray Haddon on 


brief), for appellee. 


Rose, District Judge: Plaintiff's trade-mark “Coca-Cola” is 
duly registered under the ten year proviso of the Federal Trade- 
Mark law. It is, therefore, immaterial that it may once have been 
descriptive or that to a degree it may be so still. Thaddeus Davis 
Co. v. Davids, 233 U. S. 468 [4 T. M. Rep. 175]. 

The Supreme Court has very recently overruled the conten- 
tion that because of what is said to have been or to be its deceptive 
character plaintiff may not be heard to complain of its infringement. 
Coca-Cola Company v. Koke Company [10 T. M. Rep. 441]. 

The bill in this case charges that defendant has infringed it 
by the sale of its wares under the trade-mark “Taka-Kola,”’ and 
has also unfairly competed by the use of such words and by the 
design and ornamentation of its bottles. 

In dismissing the cause without opinion the learned District 
Judge of the Western District of Virginia sitting by special assign- 
ment may have been influenced by the decision of the Circuit Court 
of Appeals for the Ninth Circuit in Coca-Cola Co. v. Koke Com- 
pany, 255 Fed. 894 [9 T. M. Rep. 242], since reversed by the 
Supreme Court in the case heretofore cited. 

Plaintiff, from a time long anterior to the use of the words 
“Taka-Cola” by anybody, had actively and continuously marketed 
its wares in the very localities in which defendant has offered its 
drink for sale. Both plaintiff and defendant use their respective 
marks in interstate as well as in intrastate commerce, so that the 
former may invoke the Federal Acts no matter how narrow may be 
the construction of the protection they can constitutionally give. 
Louis Bergdoll Brewing Co. v. Bergdoll Brewing Company, 218 
Fed. 131 [5 T. M. Rep. 33]. 

The parties are corporations of different states and the value 
of the thing in controversy exceeds $8,000.00, so that the Courts of 
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the United States may enforce the common-law rights of the plain- 
tiff as well in its trade-mark as against unfair competition. An 
injunction is an appropriate part of the relief for which it asks, 
so that it has properly preferred its complaint to the equity side 
of the court. 

The beverages upon which the marks are used are not only 
of the same general character, but are in fact so similar in taste, 
color and appearance that it is doubtful whether the ordinary pur- 
chaser can tell one from the other when they come to him unmarked 
and otherwise unidentified. 

When defendant began business the plaintiff's drink had been 
on sale in most parts of the country and certainly in Virginia for a 
quarter of a century or more. Its business had grown to great pro- 
portions, a result due in large if not in largest part to the extensive 
and expensive advertising it has always done, the cost of which in 
recent years has averaged a million or more annually. Defendant 
was promoted by some persons who came here from Tennessee, 
where they or some of them had been connected with a concern 
which, in the Patent Office, had had a losing fight with the plain- 
tiff over the right to use the words “Tenn-Cola.” Coca-Cola Co. 
v. Tenn-Cola Co. (Patent Office Opposition No. 1894). 

Perhaps the geographical proximity of Tennessee to Atlanta 
in which plaintiff's business began, and in which it became so 
visibly and attractively lucrative, explains why this is not the first 
instance in which plaintiff has thought itself compelled to complain 
of infringement and of unfair competition originating in that state. 
Coca-Cola Company v. Nashville Syrup Company, 200 Fed. 157 
[2 T. M. Rep. 818], affirmed in 215 Fed. 527, and of which Coca- 
Cola Co. v. Duberstein, 249 Fed. 768, appears to have been an 
aftermath. Coca-Cola Co. v. Gay-ola Company, 200 Fed. 920 
[3 T. M. Rep. 1]; Coca-Cola Co. v. Tenn-Cola Co. (Supra). 

In the instant case the defendant’s mark “Taka-Kola” con- 
sists as does “Coca-Cola” of two words, each of four letters and 
of two syllables. In each phrase a consonant and a vowel alter- 
nate, there being in each four of the one and four of the other. 
Plaintiff's a and o each appear twice. Defendant’s has three a’s 
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and one o. The consonant | is common to both and in each is the 
seventh letter from the beginning. Plaintiff’s contains three c’s, 
having in every instance the hard or k sound. Twice defendant 
replaces the ¢ with a k, and once by a t, the use of which last must 
be relied upon to distinguish the two words, for in every other 
respect they are for all practical purposes identical. The two 
words of plaintiff's are united by a hyphen, so are those of the de- 
fendant. The plaintiff displays it in script. The defendant has 
followed suit. The color scheme of the crown corks with which 
each seals its bottles is so nearly the same that when they are lying 
on their sides with the tops outward, or are standing upon their 
bottoms in racks or trays, they are at a distance of a few feet in- 
distinguishable. It taxes credulity to believe that so close a re- 
semblance was accidental. 

There, however, appears to be nothing of substance in plain- 
tiff’s claim that defendant has imitated its distinctive type of bottle. 
The two designs are not enough alike to justify a finding that as to 
them there is unfair competition. 

The defendant, after the manner of others in like case, says it 
has always wanted to sell its drink for what it is, and to that end 
has done all that in it lies to distinguish its product from Coca- 
Cola. The courts have had frequent occasion to note the scant 
success which too often rewards such efforts. 

In this case it is true that the evidence does not show that the 
defendant ever asked anyone to sell its product as Coca-Cola. It 
appears that in Richmond at least most purchasers know that Taka- 
Cola is in a way different from Coca-Cola. On the other hand, the 
similarity of names seems to have suggested to unscrupulous re- 
tailers that they could mix defendant’s product with that of plain- 
tiff and sell the compound as Coca-Cola, the marked likeness in 
taste and color making such a partial substitution safe and easy. 
At one time when in Richmond the supply of Coca-Cola ran short, 
this fraud appears to have been practiced to an appreciable extent. 

The strength of defendant’s position, if it has any, must lie 
in the soundness of the contention which it sets up implicitly if 
not explicitly, that as Coca-Cola is not patented it has the right to 
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make it if it will and can, or may make something as near like it as 
its skill and knowledge will permit; that having produced a beverage 
which in all substantial respects is almost if not quite the same 
thing, there is no reason why it may not tell the public it has done 
so, and that it makes no legal difference whether to give this in- 
formation it uses many sentences or but one or only two short words. 
It says that while the phrase “Taka-Cola” informs possible pur- 
chasers that the beverage it makes is very much like Coca-Cola, it 
also gives them to understand that it is the product of another con- 
cern. The argument is ingenious. It is of course true that because 
plaintiff's drink is not patented, anyone who knows how can make 
it without leave or license from plaintiff, but also because it never 
has been patented the name which constitutes plaintiff's trade-mark 
for it may not, without plaintiff's consent, be either used or imitated 
by another. Buffalo Specialty Co. v. Van Cleef, 227 Fed. 391 
{6 T. M. Rep. 61]. Hopkins, on Trade-Marks, 8rd Ed., Sec. 51. 

May defendant employ for the sole purpose of bringing its 
wares speedily and cheaply into notice a variant of plaintiff's trade- 
mark so close as to suggest the latter to every one, thereby turning 
to its own profit the reputation which the plaintiff has built up 
through many years of skill and effort, and at the cost of millions 
expended in advertising its goods under its mark? It may tell 
the thirsty that its drink is not only as good as Coca-Cola, but that 
it believes it to be in fact the same thing, but can it do so by using 
plaintiff's trade-mark to plaintiff's hurt? Even if there is no at- 
tempt by defendant to palm off its goods as those of plaintiff, does 
it necessarily follow that defendant is not unfairly competing? The 
right to equitable relief is not confined to cases in which one man 
is selling his goods as those of another. International News Service 
v. Associated Press, 248 U. S. 215, at 241 [9 T. M. Rep. 15]. 
What in that case upon a different state of facts, was said of the 
respondent, is applicable to defendant’s conduct here, for it too 
“amounts to an unauthorized interference with the normal operation 
of complainant’s legitimate business precisely at the point when 
the profit is to be reaped, in order to divert a material portion of 
the profit from those who have earned it to those who have not.” 
(Vide, supra, page 240.) 
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By using the words “Taka-Kola’ and by imitating the orna- 
mentation of the crowns of plaintiff's bottles, defendant has un- 
fairly competed and is still doing so, but has it not also infringed 
upon plaintiff's exclusive right to the use of its federally registered 
trade-mark? A trade-mark is property of a limited and qualified 
kind, it is true. It cannot exist apart from the business with which 
it is connected nor in jurisdictions into which that business has not 
gone leaving on one side the possible effect of State or Federal regis- 
tration. But it is property still within the somewhat restricted 
limits thus imposed upon its owner’s rights. It would seem to 
follow as we think it does that it is entitled to protection against the 
attempt of a competitor to use it to push his wares to the possible 
and probable damage of the owner. Plaintiff's rights are limited 
at the most to two words. All the rest of infinity is open to de- 
fendant. It will be safe if it puts behind it the temptation to use 
in any fashion that which belongs to the plaintiff. It has not done 
so voluntarily and compulsion must be applied. 

It is unnecessary to say that we are deciding the case before 
us. Here we have found from all the facts both infringement of a 
trade-mark and unfair competition. We are not to be understood 
as intimating any opinion as to whether plaintiff has or has not 
any exclusive rights in either of the words which make up the 
trade-mark when either is used separately from the other, and 
under circumstances in which there is no attempt by a competitor 
to use plaintiff's property to plaintiff's damage. 

Both on the grounds of unfair competition and of infringement 
of a registered trade-mark, defendant must be enjoined from the 
further use in its business of the phrase “Taka-Cola” and from 
continuing its unfair competition in the simulation of the ornamenta- 
tion of the crowns of plaintiff's bottles, and must account for what 
it has done. 

It follows that the decree dismissing the bill of complaint 
must be reversed, and the cause remanded for further proceedings 
in accordance with the conclusions herein stated. 





134 ELEVEN TRADE-MARK REPORTER 


Tue Coca-Cota Botrtiinc Co. v. THe Coca-Cora Co. 
(269 Fed. Rep. 796) 


United States District Court, District of Delaware 


November 8, 1920 


1. Trape-Marks anp Goop-Witt Musr Be AssicgnNep ToGerHer—“Coca- 
CoLta—RiGHtT oF MANUFACTURER TO ASSIGN TO RETAILER—POTENTIAL 
Business AND Trape-Marxs Usep Tuerewrrn May Be So xp. 


Trade-marks and the good-will of the business are inseparable, 

and a trade-mark right wholly disassociated from the business is not 

property and cannot be assigned. Where, however, the defendant had, 
through long use, made the name “Coca-Cola” well-known as a trade- 
mark for fountain beverage, it could transfer to complainant the poten- 
tial bottling business created therewith, 1rom the manufacture and 
use of the syrup used in such beverage together with the right to use 
the trade-marks and labels so employed. 

2. Trape-Marxs anp Trape-Names—License to Use—Errect anp Dura- 

TION OF ContTractT—INJUNCTION. 

Where, in the case at issue, defendant had by contract transferred 
to complainant the sole and exclusive right to bottle the beverage 
“Coca-Cola,” made from a syrup manufactured by the former under 
a secret process, and to sell same, and to use the trade-marks and 
labels therein, such contract was of a permanent and perpetual char- 
acter and not a contract at will, and defendant will be enjoined from 
the infringement of all rights, good-will or trade-marks so conveyed. 

3. Trape-Marxs—Unrair Competirion—Perretuat Borriinc PRriviLece 

Nor 1n Restraint or TRADE. 

In the case at issue, defendant cannot claim the acts of com- 
plainant under the contract as being in restraint of trade, inasmuch as 
no sale price was fixed for either’s beverage, and the two businesses, 
although to a certain extent in competition, were free to establish 
prices for their respective products. 


In equity. Motion by defendant to dismiss the bill denied and 

decree for preliminary injunction ordered in favor of complainant. 

H. H. Ward, of Wilmington, Del., John A. Sibley and Charles 

T. Hopkins, both of Atlanta, Ga., and Frank Spurlock and 

James B. Sizer, both of Chattanooga, Tenn., for com- 
plainant. 


William S. Hilles and Robert H. Richards, both of Wilmington, 
Del., Samuel B. Adams, of Savannah, Ga., and Clifford L. 
Anderson and Robert C. Alston, both of Atlanta, Ga., for 
defendant. 
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Morais, District Judge: The defendant, The Coca-Cola Com- 
pany, a Delaware corporation, taking the position that a contract 
made between The Coca-Cola Company, a Georgia corporation pre- 
decessor in title of the defendant, of the one part, and J..B. White- 
head and B. F. Thomas, through whom complainant claims, of the 
other part, was a contract at will, with the right in either party to 
terminate the same upon reasonable notice, gave notice to the com- 
plainant that the contract would “stand terminated” on a specified 
subsequent day. Thereupon the complainant, denying the contract 
to be terminable at the will of either party without the consent of 
the other, filed its bill of complaint, praying for an injunction, a 
decree for specific performance, and other and general relief. The 
case is now before the court upon defendant’s motion to dismiss the 
bill, under equity rule 29, and also upon complainant’s motion for a 
preliminary injunction as prayed by the bill. The defendant’s 
motion will be first considered, and, as it must be disposed of solely 
upon the allegations of the bill, the substance of such allegations, 
so far as deemed material to a proper consideration of this motion, 
will be stated. 

The Georgia corporation was organized in 1892, and became 
the sole owner of a secret process or formula under which it manu- 
factured from the time of its organization until the year 1919 a 
syrup used in making a drink which it called Coca-Cola. It also 
adopted and used the words “Coca-Cola” as a common-law trade- 
mark. By the year 1899 the Georgia corporation had become solely 
entitled to use the trade-name and trade-mark “‘Coca-Cola.” Until 
the latter year the syrup manufactured by it had been used only as 
the base for a drink served at soda fountains for immediate con- 
sumption. During that year a contract was made between J. B. 
Whitehead and B. F. Thomas, of the first part, and the Georgia 
corporation, of the second part, which, as amended shortly after its 
execution, reads (with the exception of the numbers preceding 
each paragraph, here added for convenience of reference), so far 
as material to the issues raised by the pending motions, as follows: 


“Georgia, Fulton County. 

“This agreement, made and executed in duplicate this the twenty-first 
day of July, 1899, between J. B. Whitehead and B. F. Thomas, of the first 
part, and The Coca-Cola Company, of the second part, witnesseth: 
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“(1) That the parties of the first part are to establish in the city of 
Atlanta, as soon as the necessary machinery and buildings can be obtained, 
a bottling plant. for the purpose of bottling a mixture of Coca-Cola syrup 
and preparation with carbonic acid and water. 

“(2) This plant to be established by said parties of the first part with- 
out any expense or liability of any sort against said party of the second 
part. 

“(3) Said parties of the first part further agree to prepare and put up 
in bottles or other receptacles, a carbonated drink containing a mixture 
of the Coca-Cola syrup and water charged with carbonic acid gas under a 
pressure of more than one atmosphere. Said Coca-Cola syrup and said 
water in said mixture to be used in proportions of not less than one ounce 
of syrup to eight ounces of water. 

“(4) Said parties of the first part further agree to put up and keep 
and cause to be kept in sufficient quantity to supply the demand in all ter- 
ritory embraced in this agreement, a supply of this carbonated drink. It 
is expressly agreed that if, receiving notice in writing from the said party 
of the second part, to do so the parties of the first part shall, not within a 
period of 90 days from date of receiving said notice, place and keep upon 
sale at the point designated in said notice a sufficient stock of such prepara- 
tion or mixture to supply the demand therefor, then the rights herein 
granted within all the territory within a radius of 100 miles of said point 
shall be forfeited; and provided, further, that a failure on the part of the 
parties of the first part to keep and perform the conditions and provisions 
herein contained shall work a forfeiture of their rights hereunder. 

“(5) Said parties further agree to buy all of the Coca-Cola syrup 
necessary to a compliance with this agreement at a price and upon terms 
set forth below, directly from the party of the second part. 

“(6) The parties of the first part agree not to use any substitute or 
substitutes for or other syrup or substance, nor to attempt to use or 
imitate with any article made or prepared by them, Coca-Cola syrup. 

“(7) Parties of the first part further agree not to sell or in any way 
dispose of without the written consent of the parties of the second part in 
every instance any Coca-Cola, except after it is carbonated and bottled. 

“(8) In consideration of these agreements on the part of the parties 
of the first part the party of the second part agrees to sell Coca-Cola syrup 
to said parties of the first part at one ($1.00) dollar per gallon. * * * 

“(13) Said party of the second part further agrees and hereby grants 
to said parties of the first part, the sole and exclusive right to use the name 
Coca-Cola and all the trade-marks and designs for labels now owned and 
controlled by said party of the second part, upon any bottles or other re- 
ceptacles containing the mixture heretofore described, and the right to 
vend such preparation or mixture bottled or put up as aforesaid, in all the 
territory contained in the boundaries of the United States of America, 
except the six New England states and the states of Mississippi and Texas. 
This right to use the name Coca-Cola and the trade-mark and label fur- 
nished is to be applied only to the carbonated mixture described, and is not 
intended to interfere in any way with the business and use of the same as 
now operated by the party of the second part, nor to apply to the soda 
fountain business as now operated by various parties. The rights of the 
parties of the first part under this contract may be by them transferred to 
a company, the formation of which is now contemplated by them to be 
known as the Coca-Cola Bottling Company, but no transfer of their rights 
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under this contract to any other party or parties, shall be made without 
the consent of the party of the second part.” 

Coca-Cola Bottling Company, to which Whitehead and Thomas 
were authorized by the contract to transfer their rights thereunder, 
was organized under the laws of the State of Tennessee in Decem- 
ber, 1899. Whitehead and Thomas conveyed to it all their rights 
under the contract and became its principal stockholders. Com- 
plying with the contract, Coca-Cola Bottling Company established 
a plant in the city of Atlanta, Ga., ‘for the purpose of bottling a 
mixture of Coca-Cola syrup and preparation with carbonic acid and 
water.” It established another at Chattanooga, Tenn. At each of 
these plants it commenced at its own expense the production of 
carbonated bottled Coca-Cola. The demand for the bottled product 
rapidly increased, both in volume and as to territory. The two 
plants in Atlanta and Chattanooga were unable to do more than 
meet the demand in those two cities, and as the contract required 
that the increased demand should be supplied new plants were 
necessary. At this stage of the business, with the consent of the 
Georgia corporation, a division was made of the territory embraced 
in the contract. Coca-Cola Bottling Company retained the Chatta- 
nooga plant and certain of the territory, while the Atlanta plant 
and the remainder of the territory was acquired by the complainant, 
the Coca-Cola Bottling Company. Each of these bottling com- 
panies thereafter proceeded to carry out in its respective territory 
all the provisions of the contract. Within a few years the com- 
plainant, by the expenditure of much time, money and energy, pro- 
cured the establishment of many additional plants, now numbering 
588, each supplying a defined area with the bottled drink. The 
additional plants were established under contracts made, with the 
consent of the Georgia corporation, between the complainant and 
the owners of the respective local plants. The value of the physical 
properties now held and owned by the local bottlers in the terri- 
tory of the complainant is approximately $10,500,000 (and in the 
territory of Coca-Cola Bottling Company is approximately 
$10,000,000), while the value of the tangible properties of the de- 
fendant amounts approximately to only $5,000,000. On April 24, 
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1915, at which time a very large proportion of the local plants had 
been established, the contract above set out was by mutual consent 
amended (with the exception of the numbers prior to each para- 
graph which are here added for convenience of reference), thus: 

By striking out paragraph 5 and substituting the following in 
lieu thereof: 


(5) “Party of the first part agrees to buy from party of the second 
part such bottlers’ syrup as may be necessary to fully supply said territory 
with bottled Coca-Cola; and party of the second part agrees to manufacture 
for and sell to party of the first part all of the Coca-Cola for bottling pur- 
poses that may be necessary for or used by said first party in supplying 
said territory with bottled Coca-Cola.” 


By substituting the following for paragraph 6: 


(6) “In consideration of the consent of The Coca-Cola Company to the 
use of the name Coca-Cola as a part of the corporate name of party of the 
first part, and its further consent to use by first party of the trade-mark 
Coca-Cola on the product so sold, party of the first part agrees not to 
manufacture, deal in, sell, offer for sale, use or handle, nor to attempt to 
do so, either directly or indirectly, any product that is a substitute for or 
imitation of Coca-Cola.” 


By striking out paragraphs 8, 11, and 12, and substituting 
therefor the following: 


(8) “For said syrup so sold, party of first part agrees to pay party of 
the second part the sum of ninety-two (92c) cents per gallon. * * *” 


By striking from the original contract (with the exception of 
the words “except the six New England states and the states of 


Mississippi and Texas’) paragraph 13, and inserting in lieu thereof 
the following: 


(11) “For and in consideration of the agreement to sell and agreement 
to purchase, party of the second part does hereby give and convey to the 
party of the first part the right to use the trade-mark name Coca-Cola, and 
all labels and designs pertaining thereto, in connection with the product 
bottled Coca-Cola, in the territory heretofore obtained by party of the first 
part, and agrees not to convey, assign, or transfer the right of usage of 
said name in said territory, to any other party whatsoever; and said party 
of the second part further agrees to only manufacture syrup for bottling 
purposes in sufficient quantities to meet the requirements of party of the 
first part, and of Coca-Cola Bottling Company, and for the requirements 
of the territory not conveyed by party of the second part to either of said 
companies. Nothing herein, however, shall give to party of the first part 
any interest in the name Coca-Cola, labels, etc., except the right of usage 
in connection with bottled Coca-Cola, nor shall this contract in any way 
interfere with the use of said name Coca-Cola, labels, etc., in connection 
with the fountain product of party of the second part; it being understood 





THE COCA-COLA BOTTLING CO. V. THE COCA-COLA CO. 139 


and agreed that the use herewith given shall be confined to the bottled 
product, the name, labels, etc., in connection with the fountain product to 
be used as party of the second part deems fit and advisable, in any and all 
territory. Party of the second part does hereby select party of the first 
part as its sole and exclusive customer and licensee for the purposes of 
bottling Coca-Cola in the territory heretofore acquired by said first party, 
and second party agrees not to sell its fountain syrup to any one, when 


party of the second part knows that said syrup is to be used for bottling 
purposes.” 


And by adding the following new paragraphs: 


(12) “The rights of the party of the first part under this contract shall 
not be by it transferred in part or in whole, without the written consent of 
the party of the second part. Transfers heretofore made are hereby recog- 
nized, and confirmed by the party of the second part.” 

(13) “Said party of the first part herein having heretofore transferred 
and assigned the bottling rights in portions of the territory leased and 
assigned to it, to subbottlers, it is understood and agreed by and between 
the parties hereto that party of the first part shall use its best endeavors 
to have the provisions of this amended contract accepted by said sub- 
bottlers, in so far as this amended contract affects said subbottlers; but 
that if party of the first part herein is unable to obtain the consent of any 
of such subbottlers to this amended contract, this amended contract shall 


not apply to any of such subbottlers refusing to accept this amended 
contract.” 


(14) “Except as herein provided for, the contract of July 21, 1899, as 
amended, shall remain in full force and effect; but this amendment shall 
only apply to the territory now owned or controlled by party of the first 
part, or that may hereafter be owned or controlled by party of the first 
part, and nothing herein contained shall affect any territorial rights here- 
tofore conveyed, given, transferred or assigned.” 

The old contracts between the complainant and its subbottlers 
were after the amendment surrendered and terminated, and the sub- 
stituted, as well as all contracts subsequently made with new sub- 
bottlers, were made in a new form. The business of the complain- 
ant was at all times conducted without friction between it and the 
Georgia corporation, each in good faith observing the provisions 
of the contract. The business of the complainant resulted in very 
great profit to the Georgia corporation. Such was the situation 
until August, 1919, at which time the defendant, The Coca-Cola 
Company, a Delaware corporation, acquired the property, good- 
will and business of the Georgia corporation, and assumed all the 
outstanding contracts and liabilities of that corporation. There- 
after the Georgia corporation surrendered its charter. The Dela- 
ware corporation elected as its president, as chairman of its board 
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of directors, and as its secretary, former officers of the Georgia 
corporation. It also made the general counsel of the latter com- 
pany one of its directors. In the year 1919 the complainant and 
other persons holding similar rights from the Georgia corporation 
under the contract of 1899 were purchasing from the latter com- 
pany and marketing as bottled Coca-Cola approximately 40 per 
cent. of its output of Coca-Cola syrup, to the very great profit of 
the latter company. The Delaware corporation, after August, 
1919, applied to the complainant for temporary modifications of 
the contract in the matter of the price to be paid for the syrup, on 
the ground that the war conditions had so increased its cost of pro- 
duction that the syrup could not be profitably furnished by it at the 
contract price. The complainant on two different occasions agreed 
with the Delaware corporation to temporary modifications of the 
contract, by which the price paid for the syrup to the defendant 
was greatly increased; the last temporary modification expiring 
by its terms on March 1, 1920. 

Shortly before the expiration of the last-named price modifica- 
tions agreement, negotiations for a third price modification were 
about to be entered into, when the complainant for the first time 
learned that the defendant had taken the position that the contract 
was terminable upon notice at the will of either party. The com- 
plainant thereupon refused to agree to a further modification of the 
price of the syrup unless the defendant would likewise agree at the 
same time to put forever at rest the question which it had raised as 
to the terminability of the contract. This the defendant refused 
to do. Thereupon the complainant on February 27, 1920, served 
upon defendant herein notice that complainant required compliance 
with the contract in accordance with its terms. Replying to such 
communication, the defendant on March 2, 1920, notified the com- 
plainant and other bottlers holding contracts similar to that of the 
plaintiff that the contract would stand terminated on May 1, 1920. 

The bill charges that the contract, including amendments, in 
and of itself constituted a permanent and continuing contract, and 
not a contract terminable at the will of either party upon notice. 
The bill also sets up facts intended to show that the understanding 


— 
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of the parties at the time of making the original contract was that 
the contract was of a permanent character, and that the subsequent 
statements and acts of the Georgia corporation were at all times 
confirmatory of that understanding. It is also alleged that the 
defendant, in attempting to terminate the contract, is acting in bad 
faith, and that the defendant desires to obtain contracts in its own 
interest with complainant’s subbottlers for the purpose of securing 
for itself the benefit of the labor, skill and money expended by the 
complainant in establishing and developing the bottling business 
throughout its territory. It is charged that, if defendant be per- 
mitted to breach the contract with complainant, the business of the 
latter will be annihilated and destroyed, to the irreparable injury 
of the complainant. The prayers of the bill are, in substance: 
(a) That complainant’s rights under the contract be held and de- 
creed to be continuing, permanent, and perpetual, and not termin- 
able at the will of either party without the consent of the other; 
(b) for specific performance; (c) for an injunction preliminary 
and final, enjoining the defendant from violating any of the terms 
and conditions of the contract and particularly the negative cove- 
nants found in paragraph numbered 11 of the amendment of 1915; 
and (d) for general relief. 

Of the grounds urged by the defendant in support of its motion 
to dismiss, those necessary, in the view I have taken of the case, to 
be now considered, are: (1) That the contract is a contract at will, 
terminable upon reasonable notice; (2) that, if perpetual, the con- 
tract is void under the law of Georgia, the Sherman Act (Act 
July 2, 1890, c. 647, 26 Stat. 209), and the Clayton Act (Act Oct. 
15, 1914, c. 323, 38 Stat. 730); and (3) that, if the complainant 
acquired any right, title, or interest in the trade-mark, good-will, 
or business of the predecessor of the defendant, the complainant 
has disposed of all such rights to its subbottlers. 

In the motion to dismiss, in the discussion at bar and in the 
voluminous briefs of the respective parties, numerous other ques- 
tions have been pressed upon the attention of the court; but the 
pivotal controversy rests upon the ascertainment of the true mean- 
ing of the contract as amended. A decision upon this matter will 
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of itself dispose of many questions, and render a consideration of 
the others, save only (2) and (3) above stated, unnecessary at this 
time. 

In determining the true import of the contract, certain basic 
rules of construction must be borne in mind. One of these rules is 
that, when persons put their contracts in writing, the writing must, 
in the absence of fraud, accident, or mistake, be taken as the em- 
bodiment of their whole engagement, and consequently that its 
terms may not be varied or controlled by antecedent negotiations 
or declarations. Bast v. Bank, 101 U. S. 98, 96, 25 L. Ed. 794; 
Manson v. Dayton, 153 Fed. 258, 262, 82 C. C. A. 588; National 
Bank of Commerce v. Rockefeller, 174 Fed. 22, 26,98 C. C. A. 8. 

Another rule is that in the performance of the duty of ascer- 
taining and giving effect to the mutual intentions of the parties, as 
expressed in the contract, the court, so far as possible, may and 
should put itself in the position of the parties to the contract, and 
examine into the state of things existing at the time and the cir- 
cumstances under which the contract was made. Canal Co. v. Hill, 
15 Wall. 94, 21 L. Ed. 64; Gillett v. Bank of America, 160 N. Y. 
549, 55 N. E. 292. Courts “are never shut out from the same 
light which the parties enjoyed when the contract was executed.” 
Nash v. Towne, 5 Wall. 689, 18 L. Ed. 527. 

Still another settled rule of construction is that the intentions 
of the parties as expressed in the contract must be ascertained from 
the agreement as a whole, from all its terms considered together, 
for, where a contract has many provisions, it is manifest that the 
entire intention of the parties was not expressed by any single 
stipulation, but by every part so construed as to be consistent with 
every other part and with the contract as a whole. Pressed Steel 
Car Co. v. Eastern Ry. Co. of Minnesota, 121 Fed. 609, 611, 57 
C. C. A. 685; Elliott, on Contracts, § 1514. 

In applying these principles of interpretation, courts should 
be constantly on guard lest, unawares, under the guise of construc- 
tion, and looking too intently for means of bringing about some 
ultimate good, thwarting an apparent wrong, or preventing hard- 
ship, a contract other than that made by the parties be built up. 
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The first of these rules of interpretation carries one beyond the 
antecedent declarations and negotiations to the time of the making 
of the contract, the then existing condition of the parties, and the 
surrounding circumstances, which, under the second rule, are to 
be considered. 

The Georgia corporation was at the time of the execution of 
the contract the sole and exclusive owner of the secret process or 
formula under which it had long been engaged in the manufacture 
and sale of a syrup, theretofore used only as a base for a soda 
fountain drink that had become known to the public by the name 
Coca-Cola. It had acquired a good-will. It was also the sole and 
exclusive owner of the trade-name and the trade-mark. In the 
secret process the Georgia corporation had property or property 
rights of value that were salable in whole or in part. Fowle v. 
Park, 131 U.S. 88, 9 Sup. Ct. 658, 33 L. Ed. 67. 

A sale of the process might have been accompanied by a cove- 
nant that the seller would not thereafter use the process or com- 
municate it to any other person. Such a covenant would have 
been valid and binding. Central Transp. Co. v. Pullman’s Car Co., 
139 U. S. 24, 53, 11 Sup. Ct. 478, 35 L. Ed. 55. The process was 
valuable, however, only because it was a secret, and only so long as 
it remained a secret. Nims, on Unfair Competition and Trade- 
Marks (2nd Ed.), § 142; John D. Park & Sons Co. v. Hartman, 153 
Fed. 24, 29, 82 C. C. A. 158, 12 L. R. A. (N. S.) 185. 

In its good-will, also, the Georgia corporation had property 
or property rights. Good-will may be bought and sold in connec- 
tion with a business as an incident thereof. Camden v. Stuart, 144 
U. S. 104, 115, 12 Sup. Ct. 585, 86 L. Ed. 363; Metropolitan Nat. 
Bank v. St. Louis Dispatch Co. (C. C.) 86 Fed. 722, 724. The 
Georgia corporation likewise had property or property rights in its 
trade-mark. Trade-marks and the good-will of a business are in- 
separable. In fact, a trade-mark is merely one of the visible 
mediums by which the good-will is identified, bought, and sold, and 
known to the public. Hopkins, on Trade-Marks (8rd Ed.), p. 227. 
Nims, on Unfair Competition (2nd Ed.), § 15. 
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“The trade-mark is the expression, the symbol, of part or all of the 
good-will of the business using the mark. * * * Separate from the good-will 
of the business it identifies, it is useless, valueless. * * *” Nims, on 
Unfair Competition, p. 378. 

A trade-mark is not a right in gross or at large. As an ab- 
stract right, wholly disassociated from the business or merchandise 
with which it has become established, it is not property, and may 
not be assigned. United Drug Co. v. Rectanus Co., 248 U. S. 90, 
39 Sup. Ct. 48, 63 L. Ed. 141 [9 T. M. Rep. 1]. For no one may 
sell his goods as the goods of another. Such an act would be a 
fraud upon the public. But, where the trade-mark of a retailer is 
assigned by him to the manufacturer of the commodity to which the 
trade-mark was affixed, there is no false representation to the pub- 
lic, and such assignment is valid. Witthaus v. Braun, et al., 44 Md. 
303, 22 Am. Rep. 44. The last proposition arises, apparently, 
from the fact that a trade-mark does not as a matter of necessity 
and law import that the articles upon which it is used are manu- 
factured by the user. It is sufficient that they are manufactured 
for him, that he controls their production, or that in the course of 
trade they pass through his hands. Nelson v. Winchell & Co., 203 
Mass. 75, 89 N. E. 180, 28 L. R. A. (N. S.) 1150; McLean v. 
Fleming, 96 U. S. 245, 253, 24 L. Ed. 828. If a retailer may assign 
his trade-mark to the manufacturer of the article sold by the re- 
tailer, it would seem that the converse is necessarily true, and that 
the manufacturer may assign his trade-mark to another, who sells 
the goods of the manufacturer. 

The Georgia corporation was not at the time of the execution 
of the contract the owner of an actual bottling business, for there- 
tofore it had not actually bottled the drink Coca-Cola. It was, 
however, the sole and exclusive owner of the secret process, was 
the sole manufacturer of the syrup made thereunder, and was the 
exclusive owner of the trade-mark and good-will. The drink could 
be bottled. This fact appears from the contract itself. It follows 
that the Georgia corporation, though not then actually engaged in 
bottling the drink, was the sole owner of all the rights essential to 
the bottling and sale thereof as Coca-Cola. Out of these rights the 
business of bottling the drink and selling it as Coca-Cola could 
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arise. Without these rights such business could not be established. 
From these facts it seems clear that at the time of the execution of 
the contract the business of bottling the Coca-Cola and selling it 
when bottled had a potential existence, that all rights in the poten- 
tial bottling business were owned by the Georgia corporation, and 
that such business, though potential, and not actual, could be sold. 
Dickey v. Waldo, 97 Mich. 255, 56 N. W. 608, 28 L. R. A. 449; 
Barron v. San Angelo Nat. Bank (Tex. Civ. App.), 188 S. W. 142, 
144; Benjamin, on Sales, § 78; 2 R. C. L. § 4, p. 596. 

Having ascertained the surrounding circumstances and placed 
the contract in its original setting, the next step is to apply to it 
the above-mentioned third rule of construction, and to search for 
the meaning of the contract from the agreement as a whole, from 
all its terms considered together, remembering that in a contract 
of many provisions the entire intention of the parties is not ex- 
pressed by any single stipulation, but by every part so construed 
as to be consistent with every other part and with the contract as 
a whole. 

The complainant contends that the agreement granted and 
conveyed or assigned to it the sole and exclusive right to use in its 
territory the trade-mark and trade-name upon bottled Coca-Cola; 
that this was a transfer of property or property rights to which 
the covenant of the Georgia corporation to manufacture for and 
to sell to the complainant Coca-Cola syrup was ancillary and in- 
cidental; and that therefore the contract is not at will but of per- 
petual duration. The defendant, on the other hand, insists that 
the contract was one for the purchase and sale of Coca-Cola syrup; 
that the remaining covenants are ancillary and incidental to the 
covenants for such purchase and sale; and that, consequently, the 
contract, if valid, was a contract at will. 

What are the stipulations of the instrument? It begins with 
covenants dealing from various aspects with the establishment of 
the business “‘of bottling a mixture of Coca-Cola syrup and prepara- 
tion with carbonic acid and water.” Paragraph 1 requires the 
establishment in Atlanta by Whitehead and Thomas of a bottling 
plant; paragraph 2 requires that the plant shall be established 
without expense to the Georgia corporation; paragraph 3 pre- 
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scribes the relative proportions of the ingredients of the bottled 
drink and the pressure under which the drink is to be bottled; and 
paragraph 4 specifies the extent to which the bottling business must 
be carried on under penalty of forfeiture. Paragraph 5 is a 
covenant by Whitehead and Thomas to buy all syrup “necessary 
to a compliance” with the agreement directly from the Georgia 
corporation; paragraph 6 prohibits the use by the bottlers of imita- 
tions and substitutes for the Coca-Cola syrup; and paragraph 7 
is a covenant of the bottlers not to sell Coca-Cola “except after it 
is carbonated and bottled.”” In consideration of the foregoing stipu- 
lations of the bottlers, the Georgia corporation in paragraph 8 
agreed to sell Coca-Cola syrup to the bottlers at a fixed price, and 
by paragraph 13 it “grants” to the bottlers “the sole and exclusive 
right to use the name Coca-Cola and all the trade-marks and de- 
signs for labels now owned and controlled by” the Georgia corpora- 
tion “upon any bottles or other receptacles containing the mixture 
* * * described,” and the right to sell the same in the prescribed 
territory. 

The amendment of 1915, as I understand that amendment, 
makes no substantial change in the above-stated provisions, 
save in the price to be paid for the syrup. Otherwise it is, in 
substance, only an expression of what was expressed in or neces- 
sarily implied from the original contract. I am not overlooking 
that part of paragraph 11 of the amendment which says: 


“Party of the second part [the Georgia corporation] does hereby select 
party of the first part [the complainant] as its sole and exclusive customer 
and licensee for the purpose of bottling Coca-Cola in the territory here- 
tofore acquired by said first party.” 

This clause did not, however, in my view of the contract as a 
whole, either diminish the rights of the complainant obtained 
through the original contract or enlarge them. 


What was the paramount purpose of the contract, as ascer- 
tained from the agreement as a whole? In my opinion it was the 
establishment of the business of bottling the Coca-Cola drink by 
Whitehead and Thomas. As I understand the contract, the rights 
in good-will and trade-mark name acquired under the contract by 
the bottlers were the same in character and as permanent as if the 
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Georgia corporation had sold to them an established bottling busi- 
ness with its trade-marks and good-will. A contract merely for 
the purchase and sale of syrup would not be a repository for cove- 
nants making obligatory on the part of the purchaser the establish- 
ment of bottling plants having a capacity sufficient to supply the 
greater part of the nation and restricting the resale of the syrup, 
“except after it is carbonated and bottled”; nor would it be a re- 
pository for a grant of the sole and exclusive right to use the trade- 
mark of the vendor, not upon the syrup, but upon the product of 
those bottling plants. 

I find nothing in the contract or the circumstances attending 
its making to indicate that these covenants are subordinate or in- 
cidental to the covenant for the purchase and sale of syrup. On 
the other hand, the contract and the surrounding circumstances 
show that such covenants and the covenants to purchase and sell 
syrup are coordinate and of equal rank. A contract so constituted 
shows an essential object and purpose immeasurably broader than 
the mere purchase and sale of syrup. Its real purpose neither 
lies in nor is revealed by any single covenant or provision, but is 
evinced by the result obtained by combining all the covenants. 
That result is the sale and purchase of a potential business and 
the establishment of an actual business. This result is the whole, 
of which each covenant is merely a part. To this whole each cove- 
nant, when separately considered, is ancillary and incidental. In 
the transaction, property rights passed from the Georgia corpora- 
tion to the bottlers. The forfeiture clauses are also more in keep- 
ing with this conclusion, for while of themselves they may be an 
insufficient foundation upon which to base a conclusion that the 
contract does pass property or property rights, or is not a contract 
at will, yet it is manifest that in a contract passing property rights, 
or in a contract not at will, forfeiture clauses have a greater utility. 

A sufficient consideration for this sale is the establishment by 
the purchaser of the plant or plants requisite to supply the demand 
of the specified territory. This has been done. The method and 
means by which these plants (other than the Atlanta plant, which 
was established in conformity with the contract) have been estab- 





148 ELEVEN TRADE-MARK REPORTER 


lished is no concern of the defendant, and is irrelevant to the ques- 
tion as to the character and duration of the contract. The value 
of the tangible assets of the plants (aggregating in the territory 
covered by the original contract upwards of $20,000,000) neces- 
sary to comply with the covenants of the fourth paragraph of the 
contract may, however, be relevant to the question of duration of 
the contract, as showing an improbability that it was the intention 
of the parties that the continuance of a business of such magnitude, 
requiring for its establishment such an enormous outlay of capital, 
should be dependent upon the arbitrary will of any one party. It 
is reasonable to infer that, in building up a bottling business “to 
supply the demand in all territory embraced in the agreement,’ 
Whitehead and Thomas desired to build that business upon a sound 
business foundation; otherwise, the agreement could have been 
limited to a contract for the purchase and sale of syrup. But it 
was not so limited. 

To build upon a firm business basis, Whitehead and Thomas 
needed all rights of the Georgia corporation in its potential bottling 
business for the specified territory. Had the Georgia corporation, 
at the time of making the contract, been the owner of an actually 
established business of bottling the Coca-Cola drink, the language 
of transfer might aptly have been somewhat different from that 
used by the parties in the contract under consideration; but the 
bottling business not having been actually established by the Georgia 
corporation, and it being merely the owner of rights which gave to 
the bottling business only a potential existence, the language em- 
ployed seems appropriate and fitting for the purpose of divesting 
the Georgia corporation of all rights that it had to convert the 
potential business into an actual business, and likewise to clothe 
Whitehead and Thomas with such rights. 

The secret process or formula having a value only so long as 
it should be kept secret and the probability of its public disclosure 
increasing with the increase in the number of persons to whom it 
might become known by disclosures in the course of business, the 
Georgia corporation probably eliminated from consideration any 
question of an assignment of the secret process or formula to 





rela 


Sdeitehn. sae 

















THE COCA-COLA BOTTLING CO. V. THE COCA-COLA CO. 149 


Whitehead and Thomas for use by them to the extent of their busi- 
ness needs in the manufacture of Coca-Cola syrup for bottling pur- 
poses.. Had it adopted this method, it could have sold, either for 
a consideration then paid or upon a royalty basis, the secret process 
for use in making Coca-Cola syrup for bottling purposes. Such a 
sale could have been accompanied, as appears from the authorities 
hereinbefore referred to, by a covenant preventing the future use 
of the formula, for making the syrup for bottling purposes by the 
Georgia corporation, its successors and assigns, and by a grant of 
the sole and exclusive right to use the trade-mark and trade-name 
upon the bottled product in the prescribed territory. Such a sale 
would have carried with it all rights of the Georgia corporation in 
the potential bottling business. 

This method was, however, not adopted by the parties, for the 
Georgia corporation retained the secret, and consequently the legal 
title thereto. The owner of such potential business could, however, 
by contract based upon a valuable consideration and without the 
sale of the process, confer upon a vendee all rights which it, the 
vendor, might have in such business. This could be accomplished 
by the grant of the use of the trade-mark and trade-name, accom- 
panied by an agreement to sell to the vendee such syrup made under 
the formula as might be necessary to fully supply with bottled 
Coca-Cola the demand of the territory acquired by the vendee, em- 
bodying covenants that it would thereafter manufacture under the 
secret formula syrup for bottling purposes only in sufficient quan- 
tities to meet the demand of the vendee’s territory, and that it would 
not sell its fountain syrup to any one when the vendee “knows that 
said syrup is to be used for bottling purposes.” 

Such an agreement the Georgia corporation, by the contract 
under consideration, made. Thereby it conferred upon the bottlers 
the right to acquire the syrup and it transferred to them an interest 
in its good-will and trade-mark and trade-name, the cumulative 
effect of which was the transfer of the potential bottling business. 
The right to transfer the good-will is clear. The Georgia corpora- 
tion had acquired a good-will and a trade-mark arising out of and 
connected with the fountain drink. It is to be assumed that the 
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bottled drink and the fountain drink were substantially identical ; 
the bottled drink, by reason of its being bottled, being merely more 
available for general use. Necessarily the favor which the Georgia 
corporation had won from the public for its fountain drink would, 
at least in part, inure to the advantage of the bottled drink, should 
the latter be labeled so as to identify it with the fountain drink. 
The Georgia corporation consented to this labeling, and granted 
and conveyed to the bottlers “the right to use the trade-mark name 
Coca-Cola, and all labels and designs pertaining thereto, in con- 
nection with the product bottled Coca-Cola” in the prescribed ter- 
ritory. The extent of the good-will, symbolized by the trade-mark, 
so transferred, is disclosed by the grant of the “sole and exclusive” 
right thus to use the name and trade-mark, or, as expressed in the 
amendment, by the negative covenants of the Georgia corporation 
that it will “only manufacture syrup for bottling purposes in suffi- 
cient quantities to meet the requirements” of complainant and others 
holding similar rights under the contract, and that it will not sell 
its fountain syrup to any one when the complainant “knows that 
said syrup is to be used for bottling purposes.”” The good-will so 
transferred was, as to the bottling business, perpetual and exclusive. 

The transfer of the interest in the trade-mark was not a trans- 
fer in gross. The right to transfer the good-will and trade-mark 
under such circumsances is shown by the authorities hereinbefore 
referred to. As I see it, it is immaterial whether the interest in 
the trade-mark acquired by the bottlers was a legal title or merely a 
beneficial interest. Though not made the basis of the decision upon 
this matter, it may be noted that the defendant does not dispute 
the right of complainant to use the trade-mark during the con- 
tinuance of the contract. Consequently, the ultimate question touch- 
ing the trade-mark would thus seem to be, not whether the trade- 
mark could be assigned, but merely the extent of the interest as- 
signed. If a limited interest therein by way of license could have 
been assigned, no reason appears why, under the circumstances, an 
unlimited interest could not likewise have been assigned. 

In view of the use of the word “grants,” denoting a transfer 
of property, in the original contract, and the significance in the use 
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of the words “give and convey,” being of like import with the word 
“grants,” in the amendment 15 years later, to confer upon the 
plaintiff or its predecessors in interest the right of user, in the 
absence of words of limitation, and in the light of the fact that the 
essential object and purpose of the contract was the building up 
of the bottling business at much expense adequately to meet the 
contractual provisions, I am unable to find any sound principle 
upon which to base a conclusion that the right so conveyed was 
other than an absolute and unlimited right of user in the com- 
plainant to the exclusion of all others, including the Georgia cor- 
poration, its successors and assigns, in the territory in question. 
In fact the Supreme Court has held that— 


“If the owner [of a trade-mark] imposes no limitation of * * * time 
{upon the right to use the trade-mark], the right to use is deemed * * * 
perpetual.” Kidd v. Johnson, 100 U. S. 617, 619 (25 L. Ed. 769). 


Did the contract confer upon the bottlers a right to acquire 
from the Georgia corporation the Coca-Cola syrup necessary to 
the establishment and conduct of the bottling business? Paragraph 
5 of the amendment of 1915 provides: 


“Party of the first part [the bottler] agrees to buy from party of the 
second part [the Georgia corporation] such bottlers’ syrup as may be neces- 
sary to fully supply said territory with bottled Coca-Cola; and party of the 
second part agrees to manufacture for and sell to party of the first part 
all of the Coca-Cola for bottling purposes that may be necessary for or 
used by said first party in supplying said territory with bottled Coca-Cola.” 


The defendant, regarding the contract as one merely for the 
purchase and sale of syrup, insists that it is so lacking in mutuality 
of obligation and so indefinite as to time and subject-matter as to 
be void. Having concluded that the covenant to sell syrup is not 
the dominant covenant of the contract, to which all others are in- 
cidental and subordinate, but that it is merely one of a number of 
coordinate covenants, the objections as to mutuality and certainty 
become of less importance, yet they are not wholly eliminated. 

The objection that there is a lack of mutuality is based upon 
the assumption that the only consideration for the promise to sell 
the syrup is the reciprocal promise to buy. This assumption is not 
well founded. The express covenant on the part of the bottlers 
to erect a bottling plant, and their implied covenant to erect or 
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cause to be erected bottling plants sufficient to supply the demand 
of the territory with the bottled drink, both of which have been 
performed, constitute sufficient consideration for the covenants of 
the Georgia corporation. Consideration has been defined as: 


“The price, motive, or matter of inducement to a contract—whether it 
be the compensation which is paid, or the inconvenience which is suffered, 
by the party from whom it proceeds.” 


And again as: 


“Any act of the plaintiff from which the defendant or a stranger de- 
rives a benefit or advantage, or any labor, detriment, or inconvenience 
sustained by the plaintiff, however small, if such act is performed or incon- 
venience suffered by the plaintiff by the consent, expressed or implied, of 
the defendant.” Bouvier’s Dictionary, Rawle’s 3rd Rev. 


The Atlanta bottling plant was built, and the remaining 587 
plants in complainant’s territory have been built, equipped and 
operated without expense to the Georgia corporation or the de- 


fendant. That the plants are not now owned by the complainant 


is a fact irrelevant to the matter under discussion. “Want of 
mutuality is no defense to either party, except in cases of executory 
contract.” Grove v. Hodges, 55 Pa. 504, 516; Chicago, M. & St. 
P. Ry. Co. of Idaho v. United States, 218 Fed. 288, 301, 184 
C. C. A. 84. In Wilson v. Clonbrock Steam-Boiler Co. (C. C.) 
105 Fed. 846, Judge McPherson, quoting from Morse v. Bellows, 
7 N. H. 549, 28 Am. Dec. 372, said: 


“Nor is it necessary that the consideration should exist at the time of 
making the promise; for if the person to whom a promise is made should 
incur any loss, expense, or liability in consequence of the promise, and 
relying upon it, the promise thereupon becomes obligatory.” 


The contract is not wanting in mutuality of obligation. Has 
it sufficient certainty as to subject-matter and time of performance? 
When the provisions of paragraphs 4 and 5 of the agreement as 
amended in 1915 are read together, it is clear that the bottler is 
bound to buy, and the manufacturer of the syrup is bound to manu- 
facture and sell to the bottler, not merely such syrup as the bottler 
may desire, but sufficient syrup to enable the bottler to supply the 
demand for the bottled drink in all territory embraced in the agree- 
ment. Manifestly the agreement is not of that class where the 
amount of the commodity to be furnished depends upon the wish, 
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will or desire of either party. A contract to furnish goods, material, 
or other commodity sufficient for the needs of a specified under- 
taking is not invalid for uncertainty. Select Pictures Corporation 
v. Australasian Films (D. C.) 260 Fed. 296; Lima Locomotive & 
M. Co. v. National Steel C. Co., 155 Fed. 77, 83 C. C. A. 5938, 11 
L. R. A. (N. S.) 718. Mere indefiniteness as to the exact amount 
of material to be purchased or sold under a contract is not neces- 
sarily a fatal uncertainty. Elliott, on Contracts, § 180. If the 
intention of the contract be clear, the mere uncertainty as to the 
exact amount involved does not invalidate it. Ramey Lumber Co. 
v. John Schroeder Lumber Co., 287 Fed. 89, 150 C. C. A. 241. 
The manifest intention of the parties to the contract under 
consideration was that the demand of the granted territory for the 
bottled drink should be supplied. The exact quantity of syrup 
necessary to supply this demand could not in the very nature of 
things have been fixed at a specified number of gallons. A provi- 
sion in the contract so fixing the quantity of syrup to be sold and 
purchased would not have been in keeping with the dominant in- 


tention of the parties. Having in mind the paramount object of 
the parties to the contract, it is difficult to find a measure of supply 
more suitable to the purposes of the contract or more definite than 
that employed by the parties themselves. That the quantity of 
syrup to be supplied was sufficiently definite for the purposes of 
the contract to enable the parties thereto to comply therewith has 
been fully demonstrated by a practical test of 20 years’ duration. 


Furthermore, as the business continued from year to year, and 
the extent of the demand for the bottled drink became known, such 
uncertainty as originally existed in the contract necessarily in large 
measure disappeared. It should be observed that the Georgia 
corporation, and not the bottlers, fixed the standard by which the 
supply was to be measured, and that this was the same standard 
under which the bottler was required to establish or cause to be 
established, under penalty of forfeiture of all contractual rights, 
bottling plants adequate to manufacture the bottled drink in quan- 
tity sufficient to supply the demand of all territory embraced in 
the agreement. Much stress has been laid by the defendant upon 
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the case of McCaw Mfg. Co. v. Felder, 115 Ga. 408, 41 S. E. 664; 
but that case involved a contract of a character radically different 
from the contract under consideration. Yet that and similar cases 
cited by the defendant required only that the contract be sufficiently 
definite, which necessarily means sufficiently definite under all the 
circumstances of the contract, having in mind its essential object 
and purposes. The contract is sufficiently definite as to subject- 
matter. 

Is it sufficiently definite as to time? This point was made, 
but scarcely pressed, for the defendant made its real defense 
upon the ground that the contract was a contract at will—a posi- 
tion inconsistent with that of a lack of certainty as to time. But, 
aside from the inconsistent attitude of the defendant, is it possible 
to say how long the covenant to supply syrup runs? Though 
essential to the contract, this covenant is but incidental to its main 
purpose. As the business established upon the faith of the con- 
tract could not continue without syrup, the period for which the 
syrup must be supplied is found by ascertaining the duration of 
the contract. From what has already been said it appears that the 
contract is not a contract at will, but that it is a contract permanent 
and perpetual in its nature. Manners v. Morosco, 252 U. S. 3817, 
40 Sup. Ct. 835, 64 L. Ed. 590; Western Union Telegraph Co. v. 
Pennsylvania Co., 129 Fed. 849, 858, 64 C. C. A. 285, 68 L. R. A. 
968. The bottling business rests upon the joint existence of two 
things—the continued secrecy of the process for making the syrup 
and the continued demand for the bottled drink. So long as both 
of these conditions exist, the contract endures. The fact that no 
plan was provided for in the contract for changing the price to be 
paid for the syrup does not alter this result. It may well be that 
the price so fixed embraced such a large margin of profit that a 
fluctuating scale of prices was deemed unnecessary. 

It is next contended by the defendant that, if the contract be 
construed as it is now construed by the court, it is void under the 
law of Georgia, the Sherman Act and the Clayton Act. In this 
connection it should be observed that the effect of the contract was 
not a merger or consolidation of business theretofore existing in 
severalty, but was the complete severance of the bottling business 
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from the business of supplying soda fountains with the syrup, while 
the result which the defendant seeks under statutes intended to 
prevent.monopoly would give to the defendant a complete and ex- 
clusive monopoly of both the fountain business and the bottling 
business. The accomplishment of this result through the instru- 
mentality of the anti-monopoly statutes would, indeed, be unique. 
That of necessity there is competition between the bottled drink 
and the fountain drink cannot be seriously questioned. The con- 
tract did not fix a price for the bottled drink. It did not fix a 
price for the fountain drink. The defendant may sell its fountain 
syrup for such price as it pleases subject to the inevitable result, 
if it raises its price too high, that the demand for the fountain drink 
will decrease and that for the bottled drink increase. The con- 
verse would, of course, be true, should the price of the bottled drink 
greatly exceed that of the fountain drink. 

The defendant points out certain covenants of paragraphs 6, 
7, 11 and 12 of the contract as amended in 1915 to show that the 
contract is in restraint of trade. It cites Floding v. Floding, 137 
Ga. 581, 78 S. E. 729, and other cases, to show that the courts of 
Georgia refuse to recognize an agreement not to operate the same 
business in a territory very large in area as being in reasonable 
restraint of trade. But such cases have no analogy to the case at 
bar, where the effect of the contract was not to transfer the whole 
business of the vendor, but only an incidental and potential busi- 
ness arising out of the main business of the vendor. It is unneces- 
sary to analyze the several covenants pointed out as being in un- 
reasonable restraint of trade. Those covenants at most operate as 
a partial and not as a general restraint, and are “merely ancillary 
to the main purpose of a lawful contract and necessary to protect 
the covenantee in the enjoyment of the legitimate fruits of the 
contract, or to protect him from the dangers of an unjust use of 
those fruits by the other party,’ or were covenants necessary to 
protect the Georgia corporation in its retained business. Such 
provisions are valid. United States v. Addyston Pipe & Steel Co., 
85 Fed. 271, 29 C. C. A. 141, 46 L. R. A. 122; John D. Park & 
Sons Co. v. Hartman, 153 Fed. 24, 82 C. C. A. 158, 12 L. R. A. 
(N. S.) 185. 


I find in the contract nothing having an effect or 
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intended to have an effect to defeat or lessen competition or to 
encourage or tend to create a monopoly, nor do I find anything 
therein that may be said to be in unreasonable restraint of trade. 

The defendant has also suggested, rather than urged, that even 
if the complainant acquired any right, title, or interest in the trade- 
mark, good-will, or business of the predecessor of the defendant, 
the complainant has disposed of all such rights to its subbottlers. 
This objection is based upon the provisions of the contract between 
the complainant and its 588 subbottlers, each of such contracts so 
far as disclosed being in the same form. Under those contracts the 
bottler conveyed to the subbottler the right the former “received 
from The Coca-Cola Company to use the trade-mark name Coca- 
Cola, and all labels and designs pertaining thereto in connection 
with the product bottled Coca-Cola” in the territory of the sub- 
bottler. The bottler agreed to obtain and furnish to the subbottler 
at $1.20 per gallon sufficient syrup for bottling purposes to meet 
the requirements of the subbottler in his specified territory. The 
subbottler agreed, in substance, to buy of or through the bottler 
at the specified price all syrup required or used by the subbottler; 
to invest in and maintain a plant and equipment sufficient to meet 
the demands of the business in its territory; to allow the bottler 
to enter upon and examine the premises where the Coca-Cola 
should be bottled and prepared for market; and to allow the bottler 
to make any necessary examination to see that the provisions of 
the contract were complied with. It was further agreed that, so 
long as the subbottler should comply with the terms of its contract, 
the rights, privileges and immunities thereby granted to the sub- 
bottler should remain in full force and effect. 

The obligations imposed upon the complainant by its contract 
with the Georgia corporation still rested upon the former, not- 
withstanding its contracts with the subbottlers. The complainant 
also retained a beneficial interest in the bottling business after 
making the contracts with its subbottlers. Whether the interest 
so retained makes the Coca-Cola Bottling Company “the real party 
in interest” within the contemplation of equity rule 37 (198 Fed. 
xxviii, 115 C. C. A. xxviii) is a question that need not now be de- 
termined, for some of the subbottlers, on behalf of themselves and 
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all other subbottlers to whom defendant contends the complainant 
has sold all its interest in the business, good-will, and trade-mark, 
have been granted leave to intervene, reserving to the defendant 
the right to raise any question with respect to such intervention. 

The right of the subbottlers so to intervene is supported by 
Osborne v. Wisconsin Cent. R. Co. (C. C.) 48 Fed. 824, and 
Prentice v. Duluth Storage & Forwarding Co., 58 Fed. 437, 7 
C. C. A. 298. In the former case Mr. Justice Harlan, sitting at 
circuit, held that— 

“Where a number of persons have separate and individual claims and 
rights of action against the same party, but all arise from some common 
cause, are governed by the same legal rule, and involve similar facts, and 
the whole matter might be settled in a single suit brought by all these 


persons uniting as coplaintiffs, or one of the persons suing on behalf of the 


others, or even by one person suing for himself alone,’ one or more may 
sue for the whole. 


In the latter case Judge Sanborn, speaking for the Circuit 
Court of Appeals for the Eighth Circuit said: 

“That this suit was well and wisely brought admits of no discussion. 
Owners of lots in severalty, in possession under a common source of title, 
may join in a bill of peace to quiet their title, * * * the validity of which 
depends entirely upon the superiority of the title of their common grantor. 
The law and the facts which determine the validity of the title of one such 
owner also determine the validity of the title of every such owner. While 
they are owners in severalty, they are united in interest in the sole question 
at issue in such a case—the validity of the title of their common grantor. A 
suit based upon such a bill is of general equitable cognizance. It prevents 
a multiplicity of suits, and affords the only adequate remedy for such a 
multitude of several owners, * * * when their common source of title is 


assailed.” 
It is also provided by equity rule 37 that— 


“All persons having an interest in the subject of the action and in 
obtaining the relief demanded may join as plaintiffs. * * *” 


Both The Coca-Cola Bottling Company and the subbottlers 
have an interest in the subject of the action and in obtaining the 
relief demanded by the bill of complaint. The objection of the 
defendant to the intervention of the subbottlers cannot be -sus- 
tained. It follows that all persons having an interest in the sub- 
ject of the action and in obtaining the relief demanded are now 
before the court, seeking its aid in protecting the business, good-will, 
and trade-mark rights, granted and conveyed by the contract of 
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1899 as amended in 1915, from violation by the defegdant. It 
therefore becomes unnecessary now to determine the relative rights 
of such persons. 

Inasmuch as it appears from the bill of complaint that the 
contract of 1899 granted and conveyed property rights in and to a 
business, good-will, and trade-mark, and inasmuch as it also ap- 
pears that such contract was valid, that it was not a contract at 
will, that all persons having any interest therein are before the 
court, and that the defendant is threatening to infringe those rights, 
the motion to dismiss the bill of complaint must be denied. T'rade- 
Mark Cases, 100 U. S. 82, 25 L. Ed. 550, and, as to good-will, 12 
R. C. L. p. 988. 

The complainant’s motion for preliminary injunction remains 
to be considered, but as the numerous affidavits and voluminous 
documentary exhibits filed in support of and in opposition to this 
motion cast no doubt upon any of the facts upon which the denial 
of defendant’s motion to dismiss the bill of complaint is based, it 
follows, without further consideration, that the complainant is en- 
titled to a preliminary injunction enjoining and restraining the de- 
fendant from infringing the property rights in good-will and trade- 
marks granted and conveyed by the contract of 1899 as amended. 
As an injunction so limited may tend to bring about a result fair 
and just to all parties, I deem it unnecessary now to consider 
whether the complainant is entitled to a decree, absolute or upon 
terms, directing compliance with the covenant of the owner of 
the secret process to manufacture for and sell to the bottler all of 
the Coca-Cola syrup for bottling purposes that may be necessary 
for or used by the bottler in supplying the prescribed territory, 
and consequently consideration of that matter will be deferred until 
final hearing, unless the complainant shall in the meantime find that 
an earlier determination is essential for its protection and renew 
its application for a mandatory injunction. 

An order denying the motion of the defendant to dismiss the 
bill of complaint, and a decree for a preliminary injunction in 
accordance with this opinion, may be submitted. 








